
ECONOMICREFORM
Feature Service

Center for International Private Enterprise

The Iraqi Constitution from 
an Economic Perspective

In his interview with CIPE, New York University Law Professor and 
constitutional expert Noah Feldman discusses the issues faced while framing 
the Iraqi Constitution and how the constitution will aff ect the commercial 
and legal environment in Iraq.  Importantly, he discusses the constitution in 
the light of its economic, not just political, consequences.   

Iraq’s future is predicated upon a functioning economy, which requires such 
things as fi rm private property rights guarantees.   But it’s more than just 
writing the laws on the paper.  If, following the ratifi cation, politicians are 
unable to eff ectively administer the government and encourage economic 
growth, there is little hope that the public will embrace the constitution.   
However, while the constitution is very important in shaping the future of 
the Iraqi economy, the most pressing issue facing Iraq remains the security 
situation.  A secure Iraq governed by the rule of law is the fi rst precondition 
for a fl ourishing economy and functioning constitution.  Once Iraq is able 
to eliminate security threats, its future will brighten considerably.   
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CIPE: What has been the progress so far in developing the 
Iraqi Constitution?  

Mr. Feldman: Well, we have to look at two sides of developing 
a constitution – process and substance.  On the whole, the 
process has gone relatively well, though not without hiccups.  
Th e cornerstone so far has been the interim constitution, 
the so-called transitional administrative law, a document 
that had some public support, but was not designed to be 
ratifi ed by the general public.  It was designed to open the 
way for the constitutional process to take place, and that’s 
what is happening now.  So one can say with confi dence 
that there has been decent progress in that the transitional 
law covering the interim period has been put in place.  
Moreover, the law is working – elections have been held 
and a constitutional committee has been established and is 
discussing the new draft constitution.  

However, questions remain in regards to the substance of 
the constitution.  Th e new draft in the process of being 
produced takes diff erent standpoints on a variety of issues, 
which is perfectly appropriate, but it’s too soon to make any 
confi dent predictions about the actual substance.  

CIPE: Th e economic dimensions of constitutions are often 
overlooked, although extremely important.  One of the 
dimensions that has come up on several diff erent occasions 
is the idea that Sharia is to be a main source of the Iraqi 
Constitution.  Will that have an eff ect on commercial codes 
and other kinds of legal ramifi cations that are of concern to 
business people and to the economy as a whole?

Mr. Feldman: It’s too soon to tell.  Th ere probably will 
be some general language, either saying that Sharia is a 
source of law or a main source of law.  But there will still 
be independent commercial codes, without any doubt.  It’s 
very likely that those codes will resemble what we observe 
in other civil law countries.  But this also means that down 
the road it’s possible that there will be court cases asking 
about the relationship between those Sharia provisions of 
the constitution and the commercial code.  At present, 
I don’t think we’re likely to see the replacement of those 
commercial codes with more restrictive or Islamically-
oriented commercial laws.  In the future, however, the 
question remains very much an open one.

We have to remember that in other countries of the Muslim 
World that similarly recognize Islam as a source of law, even 
as a principal source of law, commercial codes remain on 
the books that enable people to engage in relatively ordinary 
commercial transactions in ways that are very similar to 

what’s in place in other civil law countries.  In Egypt, for 
example, the constitution specifi es Islam as a source of law, 
but the commercial code continues to operate, and the same 
is true in most other Arabic-speaking countries.

I think that the business community in Iraq can come out 
in support of the way the constitution could be written 
and have a reasonable expectation that the standard pattern 
that tends to emerge in other Middle East countries would 
prevail.  Of course, there are no guarantees in politics, but 
I don’t think that the constitutional language that uses 
Sharia would necessarily spell problems for the business 
community.

CIPE: Several articles in a draft of the constitution that 
has circulated seem to indicate that the government is 
following more of an European social market model and 
incorporating into the draft Constitution some aspects of 
economic guarantees for the population, as well as social 
safety nets.  What is your take on this?

Mr. Feldman: I would begin by saying that one should be 
very skeptical about leaked drafts.  Th at’s just one experience 
that I had working on the interim constitution, mainly 
that diff erent people were leaking documents to achieve 
diff erent objectives, and it’s often the case that what’s out in 
the public sphere is not what’s been there previously.

With that initial caveat, I would say that there is a sense 
among Iraqis that the constitution should, if not guarantee, 
at least encourage the creation of a social safety net.  It would 
certainly help the unemployed and people with disabilities, 
and I’m guessing that it’s very likely that the European 
model will be adopted.  It is also important to note that 
part of the reason for this is that the United States and its 
coalition partners adopted a very similar policy – they have 
been promoting a form of a very aggressive welfare state in 
Iraq, partly because of the realities of the situation.  Many 
people were dependent on government salaries and cutting 
them off  would have left them entirely unemployed or 
without a major source of income.

So, I think that you’re right and we are likely to see something 
along those lines, but the constitutional document that I 
saw was more hortatory in this respect.  It was saying things 
like the government shall strive to produce full employment 
rather than saying that it would produce full employment, 
and the provision that I saw on unemployment compensation 
implied that the government was under no duty to provide 
a permanent unemployment benefi t to able-bodied people.  
It was only a duty to help support people who otherwise 
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could not work for disability reasons.  Th is is more of the 
traditional sense of what we mean by social safety net rather 
than guarantees of social outcomes.  

Another thing I would emphasize is that these are the 
kinds of decisions that are always more legislative than 
constitutional, and no matter what the constitution says, 
there will be a lot of fl exibility for the subsequent Iraqi 
legislature to design an economic and social welfare system 
in accordance with preferred policies.

CIPE: And, of course, it’s that kind of fl exibility that 
constitutional experts prefer as the optimum in constitution 
drafting.  In your past work, you drew the parallel between 
the Irish Constitution, the German, and several other 
constitutions, some of which seemed to go more in the 
direction of dictating outcomes rather than setting out a 
goal for the country.

Mr. Feldman: I think it’s really risky when it comes to social 
welfare programs for the constitution to promise what it can’t 
deliver.  Th ere’s no better way to discredit a constitution than 
for it to promise certain forms of economic development 
that no government entity can actually guarantee in the 
real world.  So I think that if a constitution is to include 
social welfare guarantees, it ought to provide them in an 
aspirational way.

Th e one exception is certain basic rights, like health care 
and education, because without a strict guarantee in the 
constitution, the fl exibility provision can end up being 
completely empty.  And with respect to things like that, 
there is a strong argument for making them obligatory in 
the constitution.

CIPE: How about other economic dimensions that are often 
of concern to people who are looking at, for example, private 
enterprise systems and market economies, particularly a 
guarantee for the right to hold private property?  

Mr. Feldman: Well, I think a strong property right guarantee 
has traditionally been shown to be a very eff ective tool for 
encouraging investment, and I want to emphasize that you 
need to protect not only real property, but also intangible 
property.  Protecting property also means requiring the 
government, if it takes property by eminent domain, 
to provide just compensation and a good procedure for 
ensuring that the compensation is actually just.  I think that 
the Iraqis involved in the constitutional process understand 
very well the need to make Iraq an attractive venue for 

direct foreign investment, and I think we will see property 
guarantees in accordance with that.

We should also expect this to extend to the issue of land.  
Iraq does have a history of private land ownership, despite 
restrictions during Saddam’s regime, and I think we’ll 
continue to see that.  Th e earliest drafts of the constitution 
that have been circulated have included provisions 
specifi cally guaranteeing the right of anybody to own land 
anywhere in the country.  

CIPE: From our experience, and Brazil immediately comes 
to mind, one of the temptations for the framers of the 
constitution has been to try to lock into place things like 
caps on interest rates or other economic measures because 
they felt that they didn’t want to leave the debate to a future 
parliament.  Have you seen the process in Iraq go in that 
direction?

Mr. Feldman: I have not yet seen proposed provisions 
that put particular numbers on anything that resembles 
that kind of micromanaging the future fi scal or economic 
policy via the constitutional document.  I think the Iraqis 
involved in the process understand the extreme diffi  culties 
in predicting in advance what economic circumstances will 
bring.  For that reason, there’s a tendency towards leaving a 
certain degree of fl exibility in place.  

Th e perfect question is whether there will be a central Iraqi 
bank that controls fi scal policy outside of the political process 
or to some degree removed from the political process.  Th at 
is unclear at present.  And although I have not heard serious 
proposals for such a thing yet, in the long run it would be 
an interesting issue to contemplate.

CIPE: Well, providing for an independent central bank has 
been one of the measures that the IMF, the World Bank, 
and most international economists would say greatly helps 
a country, particularly in the kind of situation that Iraq 
fi nds itself.

Mr. Feldman: It’s true.  Th at has become the key part of 
what you might call the “Washington Consensus” on 
economic development, and there are obviously good 
reasons for that.  It’s good to have some basis for reposition 
of fi scal discipline on a government.  On the other hand, 
there’s always a countervailing concern, which is putting 
signifi cant power into a central bank, which is, if not non-
responsible politically, at least less politically responsible 
than other branches of government.  So that’s a balance that 
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the Iraqis are going to have to strike.  But Iraq is now in need 
of international assistance and the international institutions 
like the IMF or the World Bank are in a position to impose 
certain conditions as a prerequisite for aid.  It’s very possible 
that we will see something just like that.

From the point of view of the Iraqis, it would be better 
if they could come to that conclusion themselves.  We’ve 
seen this throughout the world, that various decisions 
that the government needs to take tend to have more 
buy-in from the public if they’re perceived as having been 
made domestically rather imposed by the international 
organizations that control infl ows of capital.

CIPE:  Th e picture you’re giving us is very hopeful in terms of 
coming out with a product that will balance and set national 
goals while at the same time giving a realistic framework for 
decision-making.  Do you feel that this is going to increase 
the legitimacy of a future Iraqi government?  Will it create 
the kind of framework where the elected politicians are 
going to be able to turn to the public and say that we have 
a legitimate document that will guide our country and 
provide for the legitimacy of the state?

Mr. Feldman:  Right now, Iraqis are very skeptical about 
pieces of paper.  So, what they will want to see for the 
document and the constitutional structure to be legitimized, 
is not just a good document with a lot of fl exibility, but 
a government that actually can deliver and do a good 
job within that.  I predict that even if the constitution is 
excellent, if the politicians do a poor job of administering 
the government, if they adopt policies that don’t lead to 
economic growth more signifi cantly, the public will end 
up dissatisfi ed with the constitution and not just with the 
politicians.  But if the constitution and the government 
work, then people will accept it and regard it as “not such a 
bad idea after all.”

CIPE:  From our experience of working in more than 90 
countries, selling any document, not just a constitution, to 
the public requires engaging the population in debates and 
discussion in an open manner.  It creates local ownership of 
the process and widespread support.  Is there a plan in place 
to do that in Iraq?  Will there be suffi  cient time to get input 
from the public?

Mr. Feldman:  I don’t think it’s in the present schedule 
of timing.  Th ere’s a possibility of having a draft of the 
constitution by August 15th, which is very optimistic, and 
a constitutional referendum is expected to be held in mid-

October.  And two months are not long enough for a realistic 
conversation and debate, and they’re also not enough for 
people to make proposals that would then be reintegrated 
into a new constitutional draft before the constitution is 
put up for a vote.  I’m quite concerned that the truncated 
process may lead to less buy-in from the Iraqi public.  On 
the other hand, there is still the option of extension.  If that 
option is actually exercised, it would have a positive eff ect 
in terms of allowing a national debate.  But that’s certainly a 
balance for the Iraqis to decide, because some may feel that 
they want to have national elections as soon as possible, and 
they want to ratify the constitution quickly in order to hold 
those national elections.

CIPE: Looking past the constitution, one of the striking 
phenomena that we discovered in surveys of the Iraqi 
private sector is a feeling that there are no real mechanisms 
from consultation on draft laws, whether it is a constitution 
or whether it is an individual law on say, privatization 
or tax rates.  Th ere really isn’t much of a mechanism for 
communicating the views of business or other social groups 
to decision-makers, and after the laws are put into place, 
there isn’t much of an eff ort to explain to the people how 
those laws are to be implemented and enforced.  Do you 
feel that that might change?

Mr. Feldman:  I think part of the reason for that is that 
there are a lot of diff erent things going on right now in the 
country.  In such a situation, ordinary political processes 
have a hard time operating, when people, for example, 
can’t live their lives in an ordinary way.  Everything is so 
focused on the security situation right now that it’s hard 
to get full concentration on economic issues and very hard 
to get broader participation from civil society, like business 
groups.  So, in the long run, if security is reestablished, and 
that’s a huge if, I think that will change.  And the reason 
is that the politicians will need to be reelected and they’ll 
support the business community.  

But in the short term, sadly, as long at the security situation 
remains as grim as it has been, I don’t anticipate substantial 
improvement on this front.  In the Iraqi case, the priorities 
of security are going to override the very important point 
that you mentioned of getting civil society organizations 
involved in the process of consultation.

CIPE: So we have to stay hopeful?

Mr. Feldman:  In the long run, economic development 
is absolutely central to Iraq’s future, and it’s basic to the 



entire constitutional structure that there be a functioning 
economy.  It’s also very important that that economy will 
diversify itself away from the heavy reliance on oil and 
towards an entrepreneurial culture that will foster big and 
small business.  Small business has to be there to create 
jobs but it may not be that easy, because Iraq is working 
in what some economists have called the “resource-curse” 
conditions.  Th e key step for getting to a market economy 
and a vibrant private sector is establishing security fi rst.  
None of the market mechanisms, not small business, not 
big business, not even the oil industry, can run eff ectively 
under conditions of insecurity.  And so that’s the fi rst thing 
Iraqis need to do, and once they’ve done it, I think we’re 
headed for a good outcome.
_____________________________________________ 
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